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2017 All cases JVs / joint control 

Notifications 380 181 

Total Interventions 24 2 

Remedies 20 1 

Remedies phase I 18 1 

Remedies phase II 2 0 

Prohibitions 2 1 

Abandonments phase II 2 0 

Intervention rate 6,3 1,1 



M.8547  CELANESE / BLACKSTONE / JV 2018 Abandonment phase II 

M.7878  HEIDELBERGCEMENT / SCHWENK / CEMEX 

HUNGARY / CEMEX CROATIA 
2017 Prohibition 

M.8059  INVESTINDUSTRIAL / BLACK DIAMOND / 

POLYNT / REICHHOLD 
2017 Remedies phase I 

M.7978  VODAFONE / LIBERTY GLOBAL / DUTCH JV 2016 Remedies phase I 

M.7758  3G ITALY / WIND / JV 2016 Remedies phase II 



Jurisdiction 



Regulatory Framework 



Recital 20 

 

« It is expedient to define the concept of 

concentration in such a manner as to 

cover operations bringing about a 

lasting change in the control of the 

undertakings concerned and therefore 

in the structure of the market. It is 

therefore appropriate to include, within the 

scope of this Regulation, all joint ventures 

performing on a lasting basis all the 

functions of an autonomous economic 

entity. It is moreover appropriate to treat 

as a single concentration transactions that 

are closely connected in that they are 

linked by condition or take the form of a 

series of transactions in securities taking 

place within a reasonably short period of 

time. »  



Definition of concentration 

 

Article 3(1)(b) 

 

« The acquisition, by one or more persons 

already controlling at least one 

undertaking, or by one or more 

undertakings, whether by purchase of 

securities or assets, by contract or by any 

other means, of direct or indirect control of 

the whole or parts of one or more other 

undertakings. » 

 

Article 3(4) 

 

« The creation of a joint venture 

performing on a lasting basis all the 

functions of an autonomous economic 

entity shall constitute a concentration 

within the meaning of paragraph 1(b). »  



Object of control 

 

« (24) The Merger Regulation provides in 

Article 3(1)(b), that the object of control 

can be one or more, or also parts of, 

undertakings which constitute legal 

entities, or the assets of such entities, or 

only some of these assets. The acquisition 

of control over assets can only be 

considered a concentration if those assets 

constitute the whole or a part of an 

undertaking, i.e. a business with a 

market presence, to which a market 

turnover can be clearly attributed. »  



Joint ventures - Full functionality (1)  

 

« (92) Article 3(4) provides in addition that 

the creation of a joint venture 

performing on a lasting basis all the 

functions of an autonomous economic 

entity (so called full-function joint 

ventures) shall constitute a 

concentration within the meaning of the 

Merger Regulation. The full-functionality 

criterion therefore delineates the 

application of the Merger Regulation for 

the creation of joint ventures by the 

parties, irrespective of whether such a 

joint venture is created as a ‘greenfield 

operation’ or whether the parties 

contribute assets to the joint venture 

which they previously owned individually. 

In these circumstances, the joint venture 

must fulfill the full-functionality criterion in 

order to constitute a concentration. »  



Joint ventures - Full functionality (2) 

 

« (91) [...] The new acquisition of another 

undertaking by several jointly controlling 

undertakings [...] constitutes a 

concentration under the [EUMR]. As in the 

case of the acquisition of sole control of 

an undertaking, such an acquisition of 

joint control will lead to a structural change 

in the market even if, according to the 

plans of the acquiring undertakings, the 

acquired undertaking would no longer be 

considered full-function after the 

transaction (e.g. because it will sell 

exclusively to the parent undertakings in 

future). Thus, a transaction involving 

several undertakings acquiring joint 

control of another undertaking or parts of 

another undertaking, fulfilling the criteria 

set out in paragraph 24, from third 

parties will constitute a concentration 

according to Article 3(1) without it being 

necessary to consider the full-

functionality criterion. »  



Two possible 

 jurisdictional tests 

The Target constitutes an 

“undertaking” i.e. a business to 

which turnover can be clearly 

attributed 

The Target will constitute a “full 

function joint venture” i.e. a 

joint venture performing on a 

lasting basis all the functions of 

an autonomous economic 

entity  

Article 3(1)(b) EUMR 

 

Point 24 Jurisdictional Notice 

 

Point 91 Jurisdictional Notice 

Article 3(4) EUMR 

 

Point 92 Jurisdictional Notice 



The ECJ’s Judgment of 7/9/2017 in 

C-248/16 Austria Asphalt vs 

Bundeskartellanwalt 



The facts and the transaction 

“ Must  Article  3(1)(b)  and  (4)  of  [Regulation  No  139/2004]  be  interpreted  as 

meaning  that  a  move  from  sole  control  to  joint  control  of  an  existing  

undertaking, in  circumstances  where  the  undertaking  previously  having  sole  

control  becomes an  undertaking  exercising  joint  control,  constitutes  a  

concentration  only  where  the undertaking  [the  control  of  which  has  changed]  

has  on  a  lasting  basis  all  the functions  of  an autonomous  economic  entity? ” 

The request for a preliminary ruling 



« The transfer of an existing 

undertaking or part of an 

undertaking from sole control by one 

company to joint control by the self-

same company and another 

company unrelated to it constitutes 

a concentration within the meaning 

of Article 3 [EUMR] only where the 

joint venture resulting from that 

transaction performs on a lasting 

basis all of the functions of an 

autonomous economic entity. »  



« Article 3 [EUMR] must be 

interpreted as meaning that a 

concentration is deemed to arise 

upon a change in the form of control 

of an existing undertaking which, 

previously exclusive, becomes joint, 

only if the joint venture created by 

such a transaction performs on a 

lasting basis all the functions of an 

autonomous economic entity » 



(18) Consequently, it cannot be determined from the wording of Article 3 of the 

regulation alone whether a concentration, within the meaning of that regulation, is 

deemed to arise as a result of a transaction by which the sole control of an 

existing undertaking becomes joint when the joint venture resulting from such a 

transaction does not perform all the functions of an autonomous economic entity. 

[...] 
 
(20) When a textual interpretation of a provision of EU law does not permit its 

precise scope to be assessed, the provision in question must be interpreted by 

reference to its purpose and general structure [...]. 
 
(21) As regards the objectives pursued by Regulation No 139/2004, it appears 

from recitals 5 and 6 thereof that the regulation seeks to ensure that the process 

of reorganisation of undertakings does not result in lasting damage to 

competition. According to those recitals, EU law must therefore include provisions 

governing those concentrations that may significantly impede effective 

competition in the internal market or in a substantial part of it and permitting 

effective control of all concentrations in terms of their effect on the structure of 

competition in the European Union. Accordingly, that regulation should apply to 

significant structural changes the impact of which on the market goes beyond the 

national borders of any one Member State. 
 
(22) Therefore, as is apparent from recital 20 of the regulation, the concept of 

concentration must be defined in such a manner as to cover operations bringing 

about a lasting change in the control of the undertakings concerned and therefore 

in the structure of the market. Thus, as regards joint ventures, these must be 

included within the ambit of the regulation if they perform on a lasting basis all the 

functions of an autonomous economic entity. 



Different constellation of cases 

involving acquisition of control 

/ joint ventures 






